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In August 2000, the American Civil Liberties Union filed a class-action law-
suit on behalf of school children against the state of California. The suit, Wil-
liams v. State of California, alleged that the state failed to exercise its constitu-
tional obligation to provide equal access to education for all students in the
state by allowing deficient facilities, uncredentialed teachers, and inade-
quate or insufficient instructional materials. A successful outcome for the
plaintiffs would entail expansion of current boundaries of entitlement to a
new standard that would establish constitutional entitlement to specific re-
sources and a standard of state responsibility for oversight. In this article I ex-
amine whether the relief that plaintiffs seek pushes the definition of entitle-
ment to areas beyond judicially manageable and constitutionally defensible
standards.

The roles of lawyers, judges, and the courts in shaping American edu-
cation policy has a history that dates to Brown v. Board of Education
(XXXX). Advocates for various groups including women, racial and eth-
nic minorities, non-English speakers, children with handicaps and learn-
ing disabilities, among a host of others, have used the courts to challenge
public policies and administrative practices that “reflect racist attitudes,
repressive moralism, or bureaucratic callousness” (Kagan, 2001, p. XX).
Among the most noteworthy changes in the system of education gover-
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nance over the past 40 years is legalization, defining education issues as
legal issues to be resolved by lawyers and judges (Heubert, 1999; Kirp,
1988). Legal scholars also noted that although race lay at the base of the
Brown decision, the justices’ opinion went much beyond issues of race,
“potentially enveloping within the judicial net all questions of equity in
public schooling” (Kirp, 1988, p. 1). The principal objective of legaliza-
tion was to secure basic universal education for all children and to
achieve the large goal of educational equity by redefining concepts of ed-
ucational entitlement.

Arguably, the most dramatic effect of legalization was the elaboration of
procedural and substantive rights in just about all areas of education. Goss
v. Lopez (1975), for instance, redefined the relationship between students
and schools by effectively dismantling the concept of in loco parentis. Tin-
ker v. Des Moines (1969) extended First Amendment rights to students with
the court declaring that “students do not shed their constitutional rights at
the school house door.” Lau v. Nichols (1974) required schools to “ ‘open the
door to instruction’ for students … [with] linguistic deficiencies.“ The
PARC v. Commonwealth (1971) and Mills v. Board of Education (1972) cases es-
tablished a constitutional standard for education of disabled students.
Serrano v. Priest (1974) in California established an equal protection stan-
dard for school finance.

In August 2000, the American Civil Liberties Union (ACLU)1 filed a
class-action lawsuit on behalf of school children against the state of Cali-
fornia. The suit, Williams v. State of California (2000a), alleges that the state
failed to honor its constitutional responsibility for providing equal access
to education to all students in the state. According to plaintiffs, “there are
too many schools in the State in which students face intolerably unequal
conditions: pervasive over-crowding, absences of textbooks and trained
teachers, and dismal and decaying school facilities” (p. 1). The suit
charges that “in the face of repeated warning about shockingly poor
school conditions and repeated calls for action, the State has failed to re-
spond with remedies that are sufficient to cure the inequitable condi-
tions” (p. 1). The legal basis for the case is that “the State holds a
non-delegable constitutional duty to ensure that public school students
in the State of California enjoy fundamentally equal educational oppor-
tunities” (Williams v. State of California, 2003, p. 3). According to plaintiffs,
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1In addition to the ACLU, other firms joined the suit: Morrison Foerster LLP, the ACLU
Foundation of Northern California, and Public Advocates Inc. The state of California re-
tained the firm of O’Melvyny and Myers. The state also countersued school districts named
in the suit.
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the state has been derelict in performing that duty. Specifically, the suit
charges that

Tens of thousands of children attending public schools located through-
out the State of California are being deprived of basic educational op-
portunities available to more privileged children attending the majority
of the State’s public schools. State law requires students to attend
school. However, all too many California school children must go to
schools that shock the conscience. Those schools lack the bare essentials
required of a free and common school education that the majority of stu-
dents throughout the State enjoy: trained teachers, necessary educa-
tional supplies, classrooms, even seats in classrooms, and facilities that
meet basic health and safety standards. Students must therefore attempt
to learn without books and sometimes without any teachers, and in
schools that lack functioning heating or air conditioning systems, that
lack sufficient numbers of functioning toilets, and that are infested with
vermin, including rats, mice, and cockroaches. These appalling condi-
tions in California public schools represent extreme departures from ac-
cepted educational standards and yet they have persisted for years and
have worsened over time. Students who are forced to attend schools
with these conditions are deprived of essential educational opportuni-
ties to learn. Plaintiffs bring this suit in an effort to ensure that their
schools meet basic minimal educational norms. (Williams v. State of Cali-
fornia, 2000a, p. 2)

The state’s alleged dereliction of duty is alleged to be rooted in its sys-
tem of oversight, which, according to the suit, has three major failings: (a) It
fails to prevent unequal distribution of educational resources, (b) it fails to
detect unequal distribution of resources, and (c) it fails to remedy unequal
distribution of resources. The case focused on three areas of resource allo-
cation: teachers, textbooks, and school facilities. Plaintiffs argued that
there were systematic disparities in the distribution of these resources and
that these disparities denied large numbers of students access to equal ed-
ucation. These failings and the harm they cause led plaintiffs to propose
remedies, which they argued would improve the current system of state
oversight and would eliminate the conditions that gave rise to the suit.
Remedies were based on the creation of (a) statewide standards regarding
teacher qualifications, facilities, and textbooks; (b) a system of monitoring
districts and schools for adherence to state standards; and (c) a system of
interventions and sanctions for schools and districts that are found
noncompliant with state standards (Williams v. State of California, 2003, pp.
324–361).
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Although Williams (2000a) had its legal antecedents in the Serrano (1974)
and Butt v. Honig (1991) decisions, it is different from both traditional
school finance equity cases and the “new wave”2 of school finance ade-
quacy cases in that it is not about the equity or adequacy of resources per
se, but about the state’s system of oversight for education—whether the
state has a system of oversight and assures students adequate resources to
benefit from the education provided them. According to the presiding
judge, “this case will deal with the management and oversight system that the
state has in place to determine if they are legally adequate and whether
they are being adequately implemented” (Williams v. State of California,
2000b, p. 3). Consequently, plaintiffs’ proposed remedies in the case do not
argue for reallocation or equalization of educational resources but for the
creation of a state regulatory system that would ensure adequate resources
to all students. A successful outcome in the case for plaintiffs would entail
the expansion of current boundaries of entitlement to a new standard that
would establish constitutional entitlement to specific resources and a stan-
dard of state responsibility for oversight.

The Williams (2000a) case raised important questions regarding the im-
position of judicially manageable standards related to teacher qualifica-
tions, instructional materials, and facilities. In particular, the case raised
questions about a process of adversarial legalism (Kagan, 2001) to produce
better educational outcomes for students. In the history of school finance
litigation, its principal goal has been to abolish unreasonable governmen-
tal barriers to equal opportunity. However, at what point do teacher quali-
fications, the quality and supply of instructional materials, and the condi-
tions of school facilities deprive students of their constitutional entitlement
to education? At what point are students denied access to education ser-
vices because of these conditions? How might courts define a constitution-
ally defensible standard for a “good” teacher? Finally, are the proposed
remedies likely to improve the state’s system of oversight, or will they sim-
ply add to the complexity of the existing system of school oversight and
governance? As I argue later, the suit—as much as it deals with the system
of oversight and governance of the system of education—cannot be taken
out of the political and policy contexts that shape the current system of ed-
ucation oversight and governance.

As much as the Williams (2000a) case was about the structure of state
governance and oversight, I first examine the political and policy context
of education in California and its impact on resource allocation—the fac-
tors that affect resource allocation related to teachers, instructional materi-
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als, and facilities. I then examine the remedies proposed by plaintiffs.
Finally, I argue that proposed remedies are unnecessary and redundant
and that redefining entitlement in terms of the state’s obligation for over-
sight pushes the definition of entitlement to areas beyond judicially man-
ageable and constitutionally defensible standards. Although one may
agree with the normative goals for guaranteeing an adequate level of edu-
cation for all students, turning normative goals into constitutional princi-
ples is a difficult undertaking. Redefining standards of educational equity
and opportunity, as proposed by plaintiffs in the Williams case, are not
likely to be realized through legalization but through political and admin-
istrative processes.

The Political and Policy Context for K–12 Education
Oversight

Historically, responsibility for provision of education services in Cali-
fornia, as in most states, has been broadly delegated to local school dis-
tricts. In the State Constitutional Convention in 1879, the issue regarding
public education that prompted the most prolonged debate was how spe-
cific the state constitution should be regarding education. After much de-
bate, convention delegates voted to keep constitutional provisions sparse
to the give the legislature flexibility to adjust the system to changing condi-
tions as necessary. Delegates also realized that the state’s size and variety
required a system that could accommodate differences. Delegates es-
chewed a strong, centralized state role in the oversight of education in def-
erence to a system of local decision making (Debates and Proceedings, 1880).

Created as legal entities, school districts were delegated authority to
levy taxes, enter into contracts, and enforce state law as it applies to the op-
eration of schools. Accountability for education was synonymous with po-
litical accountability. School board members answered to local electorates.
If a community was unhappy with its schools, it could elect a new board,
which then might replace the existing school superintendent. The scope
and quality of educational services in a district was primarily determined
by local preferences for education and the capacity to pay for them.

Although local districts were given broad authority to shape the basket
of education goods in their communities (Tiebout, 1956), the state con-
trolled districts through several means. The most basic of these were mini-
mum standards, below which different kinds of school operations could
not fall. Based on the rationale that “the general welfare requires a basic ed-
ucational opportunity for all children” (Serrano v. Priest, 1971, p. XX;
Serrano II, 1976), it justified requiring pupils to attend schools a minimum
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numbers of minutes each day for a minimum number of days per year as
well as specifying what courses should be taught and what kind of training
teachers needed to teach them (Policy Analysis for California Education,
1995). The state required districts to levy a certain level of tax and to pay its
teachers a minimum salary.

However, a series of state policy actions, voter initiatives, and court de-
cisions eroded the long-standing tradition of local control and dispersed
authority among multiple agencies and levels of government. The cumula-
tive impact of these events was twofold. It increasingly shifted decision
making from local districts to the state, and it dispersed authority among
an ever-growing number of players. Centralization of authority did not lead
to concentration of authority. Rather than integrating authority,
policymakers dispersed authority among various agencies. Currently,
there are separate governing boards for the state university and commu-
nity colleges. Teacher licensing and certification is under its own commis-
sion. For much of the time since Bill Honig’s tenure as Superintendent of
Public Instruction (SPI) during the 1980s, relations between the State Board
of Education and the SPI have been highly contentious. As governors have
come to compete with the SPI for control over public education, the power
of the state board has risen at the expense of the superintendent’s. During
her tenure as state SPI, Delaine Eastin (1998) had little or no authority, was
generally excluded from state-level policymaking, and was not regarded
as a major force in state education politics or policy. The second effect of
state policy activism has been the attenuation of local authority and dimi-
nution of local capacity to deliver educational services. Collective bargain-
ing, the increasing share of categorical funding relative to block-grant
funding, and increasing legislative directives to districts not only placed
severe limitations on local discretion but also made local decision making
vastly more complicated and expensive. Authority was not only dispersed
at the local level but also among other actors such as the courts and the Cal-
ifornia Public Employees Relations Board.

The major policy impacts on school governance over the past 30 years
are discussed next.

The Serrano v. Priest (1974) Decision

Historically, schools were supported primarily by local property taxes.
Prior to 1979, state law set a base rate of property taxation to support public
education. Voters in local districts could increase the rate if they wished to
provide additional funding. However, large variations among communi-
ties in property wealth (measured by assessed valuation) meant that the
amount of revenue raised for a given tax rate also varied considerably. As a
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result, low-wealth districts had to tax themselves at higher rates than
wealthier districts to generate the same amount of revenue. The Serrano
case challenged the constitutionality of the existing school finance system
on equal protection grounds. The court agreed and directed the legislature
to equalize funding among districts. The legislature’s solution was AB 65
in 1977. By means of complex equalization formulas, the measure intended
to meet the Serrano mandate. However, the effects of AB 65 were super-
seded by Proposition 13.

Proposition 13

This constitutional amendment passed by voters in 1978 rolled back
property taxes by 60%, limited the property tax rate to 1% of the assessed
value, and held annual property tax increases to 2%. Any new taxes had to
be approved by two thirds of the voters. (This last provision was modified
in 2001 when the state’s voters approved an initiative that reduced the re-
quired voting majority to 55% for local bond elections.) Its impact was to
create a state school finance system. Combined with the limitations im-
posed on districts by Serrano (1974), district capacity to generate funds for
education is now for all practical purposes nonexistent. According to the
Legislative Analyst, Proposition 13 eroded local authority and capacity in
several ways. It shifted leadership to the state. Both funding and policy de-
cisions about education became the responsibility of the state. Local offi-
cials no longer turned to their local communities for support (and no lon-
ger did local communities hold local officials accountable for results), as
most decisions shifted to Sacramento.

Proposition 98

Passed by voters in 1988, Proposition 98 assigned to K–12 and commu-
nity colleges a constitutionally protected portion of the state budget by
guaranteeing a minimum level of funding. The measure’s intent was to
provide stability and predictability in K–12 and community college fund-
ing from year to year. Although it has provided a guaranteed base, it has
also become a ceiling for K–12 and community college funding. Perhaps its
greatest impact, which is discussed more fully later, has been to use the
state budget as a policy tool. Because policymakers do not know how
much money will be available for the following year’s budget, and because
40% of the money has to go to K–12 and community colleges, there is a
last-minute scramble to spend money, as illustrated with the class-size re-
duction measure. Rather than putting the money into general revenues for
schools, legislators increasingly targeted funds for special purposes. Al-
though such decisions may have significant impacts on schools, there is
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little public discussion about them. The senate and assembly leadership of
both parties, and the governor, generally make these decisions.

Collective Bargaining

The legislature authorized collective bargaining for school employees in
1976. Under previous provisions established by the Winton Act in 1965,
districts were simply required to “meet and confer” with employee organi-
zations. Collective bargaining greatly expanded teacher unions’ rights to
negotiate binding contracts with districts on a variety of matters. They in-
clude wages, hours, and other terms and conditions of employment such
as employee benefits, teacher transfer policies, maximum class sizes, and
evaluation procedures.3 According to the California Commission for Edu-
cational Quality, California already had statutes in place regulating vari-
ous employment-related matters such as state requirements for teacher
tenure and dismissal, layoff notification, and maximum class size. These
mandates were not eliminated when collective bargaining was enacted. In-
stead, existing statutes created a floor for the beginning of bargaining in
districts. Moreover, the Rodda Act’s (XXyearXX) original provisions relat-
ing to terms of employment and working conditions have been expanded
through appeals processes and new laws so that its scope has expanded
considerably. Collective bargaining contracts now typically cover a wide
range of topics, most of which affect local capacity for service delivery. Col-
lective bargaining rights related to compensation include cost-of-living ad-
justments, salary schedules, pay for specific duties, minimum teacher sala-
ries, mentor teacher selection processes, tuition reimbursement, and travel
expenses. Other areas covered by collective bargaining include benefits;
hours and days of work; leaves; early retirement and retirement benefits;
job assignment; evaluation procedures and remediation; grievance proce-
dures, appeal processes, mediations, and arbitrations; discipline proce-
dures and criteria; layoff and reemployment procedures; organization se-
curity; and a variety of other topics (EdSource, 1999).

According to Policy Analysis for California Education (PACE; 1995),
“local teacher bargaining contracts centralized decision authority within
districts, but also dispersed authority to legislatures, the courts, and public
administrative agencies like the California Public Employee Relations
Board” (p. 81). For districts, collective bargaining means that they share
power with unions over a wide range of decisions that affect district edu-
cational policies and the distribution of district resources.
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Categorical Funding

Traditionally, the principal forms of state subventions to schools was
through unrestricted, block-grant funds. This meant that local boards had
considerable discretion over the use of state funds. Over the past 15 years,
and especially in the last 5 years, the legislature has shifted an increasingly
larger share of state monies into categorical grants. These are restricted
funds that may only be used for special purposes. In 1980, approximately
13% of all state subventions to school districts were restricted, and most of
that was for three programs: special education, Title I, and Economic Im-
pact Aid. In that year, there were also 19 categorically funded programs.
Currently, there are roughly 124 categorically funded state programs, and
such funds represent about 30% of per-pupil funding (Timar, 2004).

Increased reliance on categorical funding affects school districts in sev-
eral specific ways. It has placed greater restrictions on districts regarding
the use of state funds. It also means that as the share of categorical funding
increases, education finance becomes increasingly supply driven: Expen-
ditures are not necessarily driven by local needs but by the availability of
funds. Categorical funding, moreover, usually comes with a list of pro-
grammatic and reporting requirements. Detailed proscriptions about par-
ent advisory committees (many schools have four or five), reporting re-
quirements, and fund expenditures have resulted in legislative
micromanagement of districts.

More generally and more insidiously, the rise of categorical programs
has balkanized schools and school districts. The proliferation of categorical
funding has turned schools into collections of programs instead of coher-
ent organizations. As the Coordinated Compliance Reviews conducted by
the California Department of Education (CDE) show, schools and the state
are mostly concerned with fairly narrow compliance issues while they may
overlook the health of the organization as a whole. They also tend to en-
courage strict regulatory compliance over professional judgment and re-
place school goals with narrow programmatic goals (Kagan, 1986; Kirp &
Jensen, 1986; Timar, 1994).

Federal Education Policy

Federal education policy amplifies the effects of state categorical fund-
ing. Most federal funds come with many regulations regarding their use,
state which students are eligible to participate in federally funded pro-
grams, and under what conditions. No detail is too small to escape regula-
tory scrutiny. Schools, for example, were told that they could use federal
Title I monies to carpet classroom floors if having students sitting on the
floor was specifically called for in a teacher’s lesson plans. They could not
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use federal funds for carpeting if students just happened to sit on the floor
in the course of the day. Reauthorization of Title I in the fall of 2001—the
No Child Left Behind Act—contained provisions that further invaded lo-
cal decision making. States and schools are required to develop academic
standards for all students and are required to test students. Low-perform-
ing schools that fail to show improvement over time may be “reconsti-
tuted”—teachers and principals may be replaced or, conceivably, the
schools could be shut down. The law also requires states to certify that all
teachers are “highly qualified.”

Increased Legislative Activism

For the past 2 decades, the legislature has routinely enacted literally
hundreds of measures dealing with K–12 education. However, the pace
of legislative activity has intensified over the past 6 to 7 years. PACE
(1995) noted that not only were initiatives of the past 7 years “unprece-
dented in terms of the consensus they represented among an otherwise
divisive body” (p. 81), but also indicated an unusual level of intervention
and top-down control by state-elected officials in the affairs of curricu-
lum policy.4

Finding “the State”

Some analysts have described the 1990s as “a tumultuous decade for
public education in California” (EdSource, 1999, p. XX). Over the course of
the decade, teachers and local school officials have had to manage educa-
tion programs while attempting to respond to an outpouring of new legis-
lative initiatives. As analysts pointed out, the state has introduced numer-
ous major new reforms and programs; some are aligned to larger goals,
whereas others are not (p. 2). The major thrust of these reforms has been
under the heading of “standards-based reform,” most of which, although
not all, have been introduced since 1995. The theory of standards-based re-
form is that the state adopts curriculum standards that, in turn, align with
curriculum frameworks; student assessments; school accountability; and
teacher training, professional development, compensation, and evalua-
tion. The state is now on its third state assessment instrument in just over
10 years. The California Assessment Program (CAP), which had been in
place since 1983, came to a halt in 1991 when Governor Deukmejian cut
program funding just prior to leaving office. State policymakers re-
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sponded by developing the California Learning Assessment System
(CLAS) to replace it. Their goal was to create a state testing system that not
only assessed individual student progress but was also based on the state’s
curriculum frameworks. CLAS proved to be short lived. A combination of
conservative backlash to test content, negative research evaluations about
the test’s technical quality, and abysmally low scores on the first round of
assessment resulted in Governor Wilson vetoing funding for CLAS. In
1996–97, districts were free to select their own tests. Policymakers soon re-
alized, however, that it was difficult to compare student performance
across schools and districts when schools used different tests. In 1997–98,
the state adopted the Standardized Testing and Reporting Program, which
used the Stanford 9 test. Over time, it has been augmented to measure state
standards, which, although central to the state’s education reform portfo-
lio, were not assessed in the Stanford 9 (a nationally normed refer-
ence-based test). Stanford 9 has been replaced by the CAP6, which incor-
porates assessment of state standards.

Over the past 5 years, schools have been flooded with new programs
and mandates. The state now bans social promotion and requires schools
to provide remedial instruction for students during the summer. Students
must pass a high school exit exam to receive a diploma, although imple-
mentation has been delayed due to the high rate of failure on the examina-
tion. The state Board of Education requires all students to take algebra in
the 8th grade. These requirements come on top of class-size reductions,
high-stakes accountability, and increasing restrictions in funding. At the
same time, the demographic context of education is changing rapidly: The
student population is becoming more diverse, many students are not pro-
ficient in English, and some districts face acute teacher and administrator
shortages.

Although some individuals are critical of the substance of legislative
initiatives, others are critical of the legislative process. Increasingly, major
decisions about education are the products of last-minute deals made by a
handful of people during budget negotiations. For instance, the Class Size
Reduction Program enacted in 1996 to reduce class size in kindergarten
and Grades 1 through 3 to not more than 20 pupils per teacher was intro-
duced and passed into law in 1 day.5 The statute appropriated $1.5 billion
to school districts that participated in the program in the 1997–98 school
year. It proved to be a politically popular measure. Schools liked it because
it provided them $800 in per-pupil funding for participating grades. The
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public and teachers liked it because it reduced class size from an average of
30 to 20. Class-size reduction also created a huge and sudden demand for
teachers. Because many districts were already having difficulties in staff-
ing classes with credentialed teachers, the measure exacerbated shortages
for those districts. SPI, Delaine Eastin (1998), although an enthusiastic sup-
porter of class-size reduction, tempered her enthusiasm with two con-
cerns. One concerned the effectiveness of the $1.5 billion program if quali-
fied teachers could not be found to staff those smaller classes. She
estimated that the state might need over 18,000 new K–12 teachers at a time
when there were already about 21,000 teachers with emergency creden-
tials. She went on to state:

Clearly, we would be alarmed if 21,000 doctors were working with
emergency licenses, and we should be equally concerned about the
training our teachers receive. Smaller classes are one important piece of
the equation for a successful program, but skilled teachers are essential
if we are to see real progress in student achievement based on challeng-
ing standards for all students. (California State Legislature, personal
communication, March 1998)

The trajectory of education governance over the past 20 years has decid-
edly shifted toward the state and federal government. Increasingly, deci-
sions traditionally left to local communities and school officials are now
made at higher levels. Therefore, with inexorably increasing numbers of
state players, it is difficult to know just who the “state” is or who in the
state is responsible for the overall health of the state’s education system.
Categorical programs, collective bargaining, and a host of state and federal
mandates have eroded local authority for resource allocation by shifting
authority to more distant reaches of government. Therefore, although state
oversight has become increasingly dispersed as the educational policy
sphere has become more complex, local officials have much less discretion
about the delivery of instructional services and the resources necessary to
provide them.

School Finance and Control of Resource Allocation

Changes in state and local governance are perhaps most dramatically
exemplified in the financing of schools. Until the late 1970s, local property
tax revenues comprised the major share of school funding. The state’s role
in direct fiscal support to schools was a limited one. It guaranteed a fund-
ing floor for districts (as long as districts taxed themselves at a state-speci-
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fied minimum level) and provided additional dollars for extraordinary
costs (e.g., for transportation in rural areas). In 1969–70, local property
taxes provided, on average, 60% of K–12 funding, whereas the state pro-
vided 34%. Federal dollars made up the remaining 6%. Most important,
nearly 90% were general purpose or unrestricted, which meant that dis-
tricts had a free hand in deciding how to allocate revenues.

The present school finance system is radically different. On average,
schools receive 60% of their funding from the state, 28% from local sources,
10% from the federal government, and 2% from the state lottery. Moreover,
of the 60% that comes from the state, 40% is restricted; this means that
money must be used only for state-specified purposes. How much money
a school district receives is fixed in law. Although districts do have author-
ity to augment their revenues through parcel taxes, only a handful have
succeeded in doing so. For all practical purposes, California has a state-fi-
nanced education system.

In the post–Proposition 13 school finance system, a district’s revenues
are determined not by local fiscal capacity or local preference but by the
state legislature. How much schools have to spend and, increasingly, how
they spend it is determined at the state (not the local) level and is depend-
ent on a variety of factors. Among them are state fiscal capacity, statewide
voter preferences for education spending, and the degree to which educa-
tion can compete with other funding sectors. As school finance decision
making shifts to the state arena, it engages new actors—legislators and po-
litically mobilized interests with access to them. Reflecting the new politics
of school finance in California is the inexorable expansion of categorical or
restricted funding—in quantity and as a share of total funding. Increas-
ingly, decisions about local expenditures—how much to spend on text-
books, staff development, or instructional materials, for instance—are
made at the state level.

The most dramatic change in the state’s school finance system has been
in the growth of categorical (restricted) funding. In 1980, there were 19
state and federal categorically funded education programs in California.
By 2002, there were 124. Moreover, in 1980–81 about 13% of funding was
restricted, most of it going for special education costs. The remaining 87%
of funding was unrestricted, to be spent at the discretion of districts. In
2000–01, nearly 33% of school funding was restricted. Roughly 40% of state
money to schools is in the form of categorical funding. Between 1980 and
2000, average per-pupil funding increased by 15% (in Year 2000 constant
dollars), from $5,422 to $6,232. Over that period, the restricted share of
those dollars increased from $705 to $1,870 (a 165% increase), whereas un-
restricted share declined by nearly 8%, from $4,717 to $4,362. For a class of
30 students, that represents a decline in discretionary spending of $10,650.
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If the share of restricted to nonrestricted funding had remained the same in
2000 as it was in 1980, it would amount to nearly $32,000 per class of 30 stu-
dents.

In California, only a handful of districts have the capacity to generate
significant local revenues. Some districts, about 16, have succeeded in
passing parcel taxes to support schools. Other districts, approximately 64,
are so-called basic aid districts, which means that they exceed their
state-imposed revenue limits. For the remaining 900 or so districts in the
state, their revenues are determined by the annual state budget. The com-
bined lack of local capacity to generate additional revenues and the in-
creasingly prescriptive nature of state funding, schools have little control
over spending. In addition, salaries and benefits compose, on average, 84%
of district expenditures.

Since Proposition 13, the state has had to compensate for the decline in
property tax revenues. Consequently, K–12 funding now competes with
other state and local government activities: transportation, health and wel-
fare, safety, higher education, natural resources, energy, and a host of oth-
ers. Although it is true that California has slipped from its once preeminent
position as national leader in school funding, given the fact that education
finance is now a zero-sum game, K–12 has managed to hang on to its share
of funding. As noted earlier, per-pupil funding in California increased by
15% in constant dollars. Over the same period, teacher salaries increased
25% in constant dollars, whereas median family income rose 16%.

The increase in overall funding is reflected in changes in specific fund-
ing areas. Professional development is an area of funding that has grown
significantly over the past 20 years. Between 1983 and 1986, it grew from $3
million annually to over $100 million. Between 1997–98 and 2001, funding
to the University of California for K–12 staff development increased from
$32 million to over $230 million. In 2001–02, the state budget for K–12 in-
cluded $514 million for various staff development programs. This figure
does not include the funding available for staff development that is em-
bedded in various school accountability provisions that total to just under
$2 billion.

Senate Bill 813 in 1983–84 provided, for the first time, an annual appor-
tionment of $14.41 ($26.25 in Year 2000 dollars) per pupil in Grades 9
through 12 for purchase of instructional materials. Legislation specifically
required that these funds be used by districts to supplement, not supplant,
instructional materials purchases. Previously, state funding for textbook
purchases was provided only for pupils in Grades K–8, at a statutory rate
of $21.18 ($37.70 in Year 2000 dollars) per pupil. High schools had funded
instructional materials out of their regular apportionments. For the
2000–01 school year, the apportionment was $36 per elementary student
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and $13 per high school student. In constant dollars, funding for instruc-
tional materials over the period declined by 4.5% for elementary students
and by 50% for high school students. It is important to note, however, di-
rect state support for instructional materials and supplies pays for only a
fraction of actual school expenditures. For 2000–01, average expenditures
by schools for textbooks ($83), other instructional textbooks ($33), instruc-
tional materials ($127), and other supplies ($105) totaled to $348 per pupil
(Legislative Analyst, 1984).

The data suggest that over a 20-year period current funding for K–12 ed-
ucation increased in real terms. However, that increase was mostly ab-
sorbed by teacher costs—salaries and professional development.

In addition to increasing current funding, the state has also increased
funding for school facilities construction and modernization. Between
1990 and 2000, voters approved $15.8 billion in new construction and mod-
ernization bonds for K–12 education. Assembly Bill 16 in 2002 authorized a
$10 billion state bond measure that voters approved in March 2004. The
measure adds $5.26 billion for new facilities construction, $2.25 billion for
modernization, and $2.44 billion for the 2004 Critically Overcrowded
Schools Facilities Account. With passage of the latest bond measure, the
state will have authorized nearly $26 billion in funding for construction
and renovation. In 2000, voters approved Proposition 39, which lowered
the voter approval requirement for local bond elections to 55%. This means
that the local match that is required to apply for state funds will be easier
for districts to meet. It also means that the $10 billion in proposed funding
would be matched by another $10 billion of local funding. Given the state
and local investment in capital outlay and renovation, it is difficult to con-
clude that the state is not making a concerted effort to provide funding to
add new facilities and improve existing facilities.

The Importance of Policy Continuity and Stability

Plaintiffs in the Williams (2003) case pointed to North Carolina and Con-
necticut as states that have engineered significant changes in student
achievement across all socioeconomic status (SES) groups (p. 334). They ar-
gued that both states made major investments in education chiefly by in-
creasing teacher salaries, funding professional development, and improv-
ing preservice training of teachers. As a result, “North Carolina has posted
the largest student achievement gains in mathematics and reading of any
state in the nation ” (p. 334). Connecticut, similarly, has also “made signifi-
cant progress, becoming the highest achieving state in the nation, despite
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and increase in the proportion of low-income and limited-English profi-
cient students during that time” (p. 334).

A study in 1998 by RAND researchers for the National Education Goals
Panel entitled, Exploring Rapid Achievement Gains in North Carolina and
Texas, came to very different conclusions regarding the reasons for high
levels of achievement. According to that study, Texas and North Carolina
made greater combined student achievement gains in math and reading
on the National Assessment in Educational Progress in 1992–1996 than any
other states. According to the study, these gains were “significant and sus-
tained.” In addition, the two states “made significant improvement on
more measures of progress toward National Education Goals than any
other states” (Grissmer & Flannagan, 1998, p. XX). In the study’s preface,
the researchers state that achievement gains were found not6 to be due to
increased real per-pupil spending, reduced teacher–pupil ratios (class
size), or having more teachers with advanced degrees or more years of ex-
perience. Researchers attribute achievement growth to leadership from the
business community, political leadership, and continuity and stability of
reform policies over time. Finally, the key school reform strategies were
statewide academic standards, holding all students to the same standards,
statewide assessments closely linked to academic standards, accountabil-
ity systems with consequences for results, increased local flexibility for ad-
ministrators and teachers, systems and data for monitoring improvement,
shifting resources to schools with more disadvantaged students, and an in-
frastructure to sustain reform (Grissmer & Flannagan, 1998, p. ii).

A study of mathematics and science reform in eight states conducted for
the National Science Foundation in 1996 drew similar conclusions regard-
ing the characteristics of successful school reform efforts7 (Timar, Kirst, &
Kirp, 1995). The study found that Connecticut had, indeed, made consider-
able gains in student achievement—more than the other states in the study.
And, most important, researchers attributed Connecticut’s success to
strong and consistent policy leadership, the autonomy of the state educa-
tion agency to develop and sustain a long-term reform plan, the lack of leg-
islative interference, the continuity and stability of reform policies over
time, and statewide assessments that were closely aligned with standards.
As plaintiffs pointed out, Connecticut also had a massive infusion of funds
for teacher salaries. As a result, teacher salaries in Connecticut consistently
rank among the top five in the nation (after cost-of-living adjustments), of-
ten alternating with California for first- or second-highest teacher salaries
in the nation.
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State strategies to improve schools in California are similar to the strate-
gies of other states. Reform policies have targeted professional develop-
ment, higher salaries, preservice and credentialing, and state standards and
assessments. Astriking difference between California and other states is the
instability of the policy environment in which education operates. As de-
scribed earlier, there is little stability, continuity, or consistent leadership.
The state has adopted and rejected at least three assessment instruments.
Newprogramsareenactedwithlittle timeforschools topreparefor their im-
plementation. The legislature increasingly micromanages schools from Sac-
ramento. Schools and districts have virtually no flexibility for resource allo-
cation. Those critical ingredients for success that have characterized states
like Connecticut and North Carolina are sorely missing from California.

Revenue and Expenditure Patterns Among Districts

If one compares expenditures and funding in low-performance districts
to the state average and to high-performing schools, it is not readily appar-
ent what accounts for variability among schools and districts in instruc-
tional materials, facilities, and teacher experiences. Table 1 displays differ-
ences in district expenditures and total revenue sources for what can be
termedhigh-needdistricts, low-needdistricts,andtheaverageofalldistricts.8

The table shows differences in expenditures and revenues among aver-
age, high-need and low-performing, and low-need and high-performing
districts. Students in high-need districts receive over $100 more per pupil
in total revenues than the state average and just under $500 more than the
low-need districts. However, although low-performing district spending
on certificated employees is close to the state average, high-performing
district spending is slightly more than $300 per pupil higher. High-per-
forming districts also spend almost $100 less per pupil than the state aver-
age and $200 less than low-performing districts.

Plaintiffs argued that states that have shown the highest improvement
for all, including low-SES students, have targeted additional state funds to
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low-SES, low-performing districts. The data in Table 1 show a strong
redistributive effect for state revenues. As noted, total per-pupil revenues
in low-SES, low-performing districts receive, on average, slightly $100
above the state average but over $400 above high-SES, high-performing
districts. High-need districts receive $566 more in categorical funds than
low-need districts. On average, districts’ revenue limits are $2,924 local
revenue and $2,606 state apportionments. For high-need districts, the com-
parable figures are $1,509 and $3,404, whereas for low-need districts, com-
parable figures are $3,574 and $1,253. Taken together, high-need, low-per-
forming schools receive, on average, just over $3,000 more in state
revenues than low-need, high performing districts. Based on these data, it
is difficult to conclude that California has not made a substantial financial
effort to aid high-need districts.9
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Table 1

Comparison of Revenues and Expenditures by High-Need/Low-Performing
and by Low-Need/High-Performing Districts

Variable State Average High Need Low Need

Revenues
Per-pupil total revenues $7,823 $7,959 $7,465
Categorical funds $1,556 $1,864 $1,298
State revenue limit $5,129 $4,803 $4,891

Expenditures
Capital outlay $176 $199 $114
Services $868 $890 $847
Books and supplies $476 $568 $359
Benefits $1,130 $1,137 $996
Classified salaries $1,224 $1,211 $1,084
Certificated salaries $3,466 $3,417 $3,763

Note. High need is defined as those districts (often cited by plaintiffs) that are in the bot-
tom quartile of performance based on average Academic Performance Index, in the top quar-
tile of percentage of teachers with emergency credentials, and in the bottom quartile of socio-
economic status (SES). Low need is top quartile of Academic Performance Index, bottom
quartile of percentage of teachers with emergency credentials, and top quartile of SES. (Data
are for 2001–02). The SES, or Need, index combines several district indicators: the percentage
of African American and Hispanic students, the percentage of English learners, the percent-
age of students whose parents qualify for CalWorks, the percentage of students eligible for
free or reduced lunch, and average parent education level. These variables are scaled, added,
and weighted to give more significance to the combination of all variables.

9It is arguable whether school funding is adequate in absolute terms; the data show that
high-need schools are not disadvantaged with respect to state support in comparison to aver-
age and low-need schools.



Will Plaintiffs’ Remedies Result in Higher Achievement
for Low-Income Students in Low-Performing Schools?

Plaintiffs argued that an oversight system comprised of standards, com-
pliance monitoring, and interventions and sanctions regarding instruc-
tional materials, qualified teachers, and facilities is essential and will, in
fact, create a more equitable system of education. This system of oversight,
moreover, would be modeled on the Fiscal Crisis Management Assistance
Team concept, which was created by AB 1200 (California State Assembly
Bill 1200) in the wake of Richmond Unified School District’s fiscal collapse.
In the following section I examine those proposed remedies.

Standards Regarding Instructional Materials

Although it is reasonable and desirable that each child shall have a text-
book that is in good condition, reasonably current, and available for a stu-
dent to complete homework, the reasons why some students do not have
access to such books are not well documented. There are cases of teachers
not using new textbooks because they prefer the older ones, ones on which
they have built lesson plans. Books are also destroyed and mutilated. In
some instances, it may be that schools have deferred purchasing textbooks
while waiting to implement new standards; in other instances, schools
may have deferred because they have other short-term funding priorities.
Elk Grove Unified School District, for example, estimates that adoption of
a new language arts series for the district cost approximately $7 million
with an additional $2 to $2.5 million for professional development costs as-
sociated with the adoption. As Table 1 shows, the reasons do not appear to
be related to expenditures, as low-performing districts spend nearly $100
per pupil more than the state average and about $200 more than high-per-
forming districts.

As plaintiffs noted, the Education Code already regulates textbooks and
instructional materials. California Education Code Sections 60117–60119,
(a) 1 state

The governing board shall hold a public hearing or hearings at which
the governing board shall encourage participation by parents, teachers,
members of the community interested in the affairs of the school dis-
trict, and bargaining unit leaders, and shall make a determination,
through a resolution, as to whether each pupil in each school in the dis-
trict has, or will have prior to the end of that fiscal year, sufficient text-
books or instructional materials, or both, in each subject that are consis-
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tent with the content and cycles of the curriculum framework adopted
by the state board.

State law further requires districts to take specific remedial actions if it is
determined that there are insufficient textbooks and materials. Plaintiffs’
remedies would simply duplicate existing law.

Standards Regarding Qualified Teachers

Plaintiffs’ standards regarding qualified teachers would require that at
least 80% of teachers at each school and at least 80% of teachers on each
track with multitrack programs be fully credentialed and that those teach-
ing English language learners be specially authorized to teach them. In ad-
dition, low-performing schools should be prohibited from having more
than the state average proportion of teachers without preliminary or clear
credentials.

The remedy raises several questions. First among them is why 80%? Is
there something particularly compelling about that percentage of
credentialed teachers? Is it based on some measure of school effectiveness?
The 80% requirement is problematic also because federal law, No Child
Left Behind (2001), requires all teachers to be fully credentialed and certi-
fied in their subject areas. California’s State Board of Education has devel-
oped a plan for implementation of the federal law by 2005–06 (NCLB
Teacher Requirements Resource Guide, 2003).

The second question regards existing capacity to meet the requirement.
For schools to meet the 80% requirement, 442 schools in 62 districts would
have to hire approximately 4,500 teachers. To meet the state average re-
quirement—9.5% in 2001–02—1,710 schools in 122 districts would have to
find approximately 13,000 teachers.10 It is difficult to imagine where those
teachers could be found. Most likely, many would come from the existing
pool of teachers with emergency credentials who are simultaneously en-
rolled in teacher credentialing programs.

Afurther problem with plaintiffs’ remedies is that they are based on sev-
eral questionable assumptions. One is that all teachers with emergency
credentials are unqualified to teach, whereas those on full credentials are
qualified. The assumption is that the latter are better, more effective teach-
ers than the former. There is little evidence to support the assumption that
credentialing alone equates with competence. Private and parochial
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schools do not require credentials. However, teachers in those schools are
generally thought to be quite competent. If one were to take a competent,
uncredentialed teacher out of, say, Jesuit High School in Sacramento, Cali-
fornia, and place him into Sacramento High School, would that teacher
suddenly become incompetent? What should we think about the compe-
tence of credentialed, experienced teachers who hate their jobs, are indif-
ferent toward their students, and are just hanging on until they retire?
What about those credentialed teachers who have long ago given up on
teaching and are just there to babysit students?

The efficacy of plaintiffs’ remedies is further undermined by the fact
that they focus only on the symptoms of problems while they ignore their
underlying causes. Teacher seniority provisions in collective bargaining
contracts, for example, are one reason that low-performing schools have a
larger percentage of inexperienced teachers. Schools and districts are not
free to assign teachers based on instructional need, but assign based on se-
niority. Teachers with high seniority—the most experienced—flee to
high-SES, high-performing schools. As noted earlier, the state’s class-size
reduction measure created a huge demand for teachers. Consequently, the
best teachers went to schools that offered more attractive working condi-
tions. In this instance, the unpredictability of the policy and political envi-
ronment was responsible for flooding the state with teachers with emer-
gency credentials. It is hard to imagine how plaintiffs’ remedies would
create greater predictability in the system.

Plaintiffs argue that districts with high percentages of teachers with
emergency credentials should do more to attract credentialed, experienced
teachers. However, it is doubtful that the teachers’ union would agree to a
dual salary schedule that rewarded teachers who teach in low-performing,
low-SES schools.

There is little disagreement regarding the goal of having qualified, good
teachers in every classroom. However, it is doubtful that plaintiffs’ reme-
dies would achieve that objective. They cite court actions in other states as
examples of court-mandated reforms. However, little is known about the
efficacy of those reforms. Requiring, as the court did in North Carolina,
that schools be staffed by “caring” teachers and principals is one thing. De-
veloping a legally defensible standard for caring and proposing to hold
teachers and principals accountable to that standard is quite another.

Remedies Regarding Facility Standards, Compliance
Monitoring, and Enforcement

It is reasonable to expect that schools should adhere to state standards
for safety and cleanliness. Reasonable people would agree that schools
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should be safe, clean, uncrowded, and generally well maintained. The gen-
eral attainment of these standards depends on the ability of districts to
build new facilities, modernize existing ones, and provide routine mainte-
nance. As in other areas, plaintiffs are silent as to why some districts have
not built new schools to alleviate overcrowding, why others have not reno-
vated or upgraded existing facilities, and why in some districts routine fa-
cilities maintenance is allowed to lapse. Schools might not be built because
districts were not able to raise local matching funds through local bond
elections as long as they needed two-thirds voter approval for passage. As
noted earlier, state voters have quite consistently (with one exception) ap-
proved school facilities bonds. The March 2004 bond election provided
$2.4 billion to critically overcrowded schools. How much schools spend on
maintenance is determined by competition for a fixed amount of resources.
As noted earlier, discretionary funds to districts are less, in constant dol-
lars, than they were 20 years ago. Because personnel costs comprise on av-
erage just over 80% of district expenditures, there is little maneuvering
room for districts. How likely would it be that teachers would agree to
freeze their salaries for 5 years, for instance, so a district could undertake
maintenance and renovation projects?

In this instance also, plaintiffs ignore the underlying causes for over-
crowding and deterioration of facilities. As noted earlier, class-size reduc-
tion created a huge demand not only for teachers but also for classrooms.
Districts needed to find classrooms for 18,000 new teachers. Although
class-size reduction had an accompanying measure to fund temporary
school facilities, the major problem faced by many districts was finding
room to locate them. Districts like Los Angeles were faced with the choice
of building over playgrounds, resorting to a year-round schedule, or bus-
ing students over long distances. Moreover, construction of new facilities
is a long, complicated process that involves many steps—land acquisition
(often through condemnation proceedings), permit requests, and environ-
mental impact studies to name just a few—that can be challenged and de-
layed. Districts must also contend with the often-present “not in my back-
yard” factor. Communities may want to relieve crowding by building new
schools so long as the schools are not built in their neighborhoods.

Plaintiffs’ remedies would create a new regulatory bureaucracy whose
job it would be to promulgate regulations (obviously state standards will
require interpretation and in cases of dispute mediation), monitor for com-
pliance, and impose interventions. Some of the new responsibilities would
be assigned to the CDE and others to county superintendents. Given that
the operating budget of the CDE has been drastically reduced to the point
where nearly 80% of its operating budget comes from federal sources,
there is no reason to think that there is much organizational slack to take on
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new monitoring responsibilities. It is also worth noting that county super-
intendents already are empowered by the state constitution to “superin-
tend” the schools within their counties. That means, presumably, that su-
perintendents or their designees could visit schools on a regular basis and
write reports on conditions of schools. Those could be available to both
state officials and the public. Although this would be costly, it might be less
burdensome than plaintiffs’ requiring that all schools send reports to the
state regarding the status of their facilities. One wonders who would read
over 9,000 reports. Moreover, would such reports be required once a year?
If so, might that encourage Potemkin Village behavior? Would they be re-
quired quarterly, in which case there would be over 36,000 reports to read?
And what would monitors do about checking the accuracy of the school re-
ports? Would they visit schools to see if windows and bathrooms are clean
and drinking fountains are in good repair? Of course, this sort of compli-
ance monitoring says nothing about what schools should do in cases
where students vandalize bathrooms and drinking fountains, spray graf-
fiti on walls, or break windows.

Although monitoring would be costly, interventions would be difficult,
redundant, and more costly. For instance, plaintiffs would have the state
establish yet another bureaucracy by having state monitors “help districts
assess for eligibility for bond funding, timely file their applications, and
take appropriate steps to raise local matching funds, or justify their hard-
ship applications” (Williams, 2003, p. XX). This seems to ignore the fact that
there are already consulting firms who work with districts in each phase of
the facility’s construction or modernization process. Because they seem to
be quite good at it, why not continue to rely on them? Why use limited
state resources to establish a state bureaucracy when an efficient process
already exists?

Finally, remedies would have an external entity to require and oversee
local bond applications in the event that districts do not initiate them on
their own; there is some state determination that the district should, in-
deed, apply for funds. Because the state, except in cases of hardship, re-
quires a 50–50 match, one assumes that the monitoring entity will also run
the local bond election campaign, presumably regardless of whether vot-
ers wanted it or not. Given the difficulty of mounting a successful bond
campaign, it is unlikely that such an effort could be successful. Then, plain-
tiffs would have monitors remain for the duration of the facility’ project to
“ensure that the capital construction projects are properly managed, work
is completed according to schedule, and funds are not wasted” (Williams,
2003, p. XX). Would such monitors replace, supersede, or work alongside
community oversight committees established by Proposition 39, the Strict
Accountability in Local School Construction Bonds Act of 2000, and
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Section 15264 et seq. of the Education Code, to oversee facility construction
projects?

Plaintiffs’ Remedial Model and the Problem of Entitlement

The underlying argument in the Williams (2000a) case is that the state is
derelict in its constitutional obligation to oversee schools; responsible for
ensuring that they have adequate numbers of qualified teachers; responsi-
ble for sufficient and adequate instructional materials; and responsible for
clean, well-maintained, uncrowded facilities. This suggests, furthermore,
that there are systematic; pervasive; and, over time, predictable barriers
that deprive students of their constitutional entitlement to equal educa-
tion. The suit assumes, first, that it is possible to construct legally defensi-
ble standards for schools regarding facilities, teachers, and facilities; sec-
ond, that the state system of oversight it proposes will ensure that those
standards are met; and, third, that implementation of those standards will
guarantee all students with adequate educational resources.

Plaintiffs’ efforts to extend entitlement to a set of principles and policies
for state oversight of education run into the problem of how to render nor-
mative arguments based on understandings of distributive justice into
claims of a constitutional nature. Although we may agree with the norma-
tive arguments, constructing legally imposed remedial interventions is an
entirely different proposition. As an example of institutional reform litiga-
tion, the Williams (2000a) case sought to satisfy plaintiffs’ aspirations to
equality, opportunity, and fair treatment—the legalization agenda in edu-
cation for the past 50 years. The question is whether the courts are suited to
fashion the remedy to satisfy those aspirations. There is a real demarcation
between problem solving generally and legal problem solving. The stan-
dard that plaintiffs sought points to issues of educational quality and ex-
cellence rather than equalization of resources. Whether those standards
can be achieved through a process of adversarial legalism is questionable.
The issues in the case have more to do with the quality of instruction than
equalization of educational resources. Would it matter what kind of cre-
dentials teachers had if students in schools with uncredentialed teachers
were scoring in the top quintile on the API? Conversely, if mostly African
American students in brand new facilities stocked with ample instruc-
tional materials, taught by fully credentialed teachers in a district that
spent $10,000 more per pupil than the average district in the state, were
scoring in the bottom quartile of the API, would plaintiffs be satisfied?
Would the education to which those students are entitled be met? The ten-
sion between policy aspirations and constitutionally protected rights is a
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core tension in the Williams case. Aspirations to high-quality education for
all students, regardless of race, ethnicity, or wealth, are not expressed in the
language of civil rights—the language of duty and obligations—but in the
language of effective schools. They are framed in terms of what Fuller
(1964) called the “morality of aspirations.” Aspirations go beyond regula-
tion as “there is no way that law can compel a man to live up to the
excellences of which he is capable” (XXauthor, year, p. XX). For that reason,
the kinds of educational outcomes that the plaintiffs sought cannot rely on
rules and mandates, as accounting procedures, reporting requirements,
and compliance monitoring have little to do with attaining those ends.

Another tension inherent in the case is that of remedying violations as
opposed to defining constitutional rights. If the plaintiffs’ objective was to
remedy what they believed were violations of law, it would seem logical
and appropriate to pursue appropriate administrative and political reme-
dies. However, plaintiffs did not pursue administrative remedies. Instead,
plaintiffs argued that the court should extend the state’s constitutional
right to education to embrace some level of teacher qualifications, instruc-
tional materials, and facilities. Because the alleged violations are contex-
tual, conditional, and temporary, and not based in legal obstacles, it is diffi-
cult to know just what those rights might be and how they could be
judicially monitored and enforced. As noted earlier in the discussion, there
are simply too many factors that determine the quality of education service
delivery to allow the courts to fashion a single standard that could be uni-
formly applied.

The state requires schools and districts to report a vast amount of data.
According to a study undertaken in the mid-1980s, the state required dis-
tricts and schools to submit over 87 reports in a 6-month period (Bardach,
1986). The School Report Card requires a mind-numbing amount of data
from schools. Most of the data, moreover, must cover a 3-year period. One
wonders how districts can reasonably obtain some of the required data
and what policymakers will do with it once they get it. For instance,
schools must report on the availability of substitutes in the community. As
plaintiffs pointed out, many of the reports submitted by schools are pro
forma: all schools in a given district will submit essentially the same report.
As a result, the school report cards are meaningless, providing
policymakers, parents, and the community no usable information. How-
ever, this points to the chief weakness of regulatory bureaucracies of the
kind proposed by the plaintiffs. They tend to lapse into formalism and le-
galism as attention shifts from school improvement to regulatory compli-
ance. The penchant for formalism displacing school improvement goals is
well documented (see Kirp & Jensen, 1986). A rough cost–benefit analysis
suggests that the direct and indirect costs to the state, counties, and dis-
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tricts of creating a new regulatory bureaucracy are high, whereas benefits
are few.

The fact is that districts are responsive to deficiencies in the system.
However, deficiencies may not be easily remedied in the short run. Be-
cause of voter approved state facilities bonds, the state provides funding
for new construction and renovation. Teachers who now teach with emer-
gency credentials are enrolled in teacher credentialing programs and
within 1 or 2 years will have full credentials. Problems regarding teachers,
instructional materials, and facilities that plaintiffs described are not static
and do not exist in a static policy environment. It makes little sense then to
create a massive and costly regulatory bureaucracy when many of the
problems that plaintiffs pointed to may be significantly ameliorated and,
in many cases, totally eliminated.

Conclusion

There are numerous tensions in a system of education governance, ten-
sions that policymakers and social reformers must balance. What is
wanted, according to one scholar, is nothing less than a decision-making
mode that is

at once responsive to national concerns and local variability; attentive to
professional perceptions and political preferences; sensitive to the
rights of the worst-off, yet resistant to the rigidities that accompany the
degeneration of legality into legalism; and able to foster both compli-
ance to rule and organizational adaptability. (Kirp, 1988, p. 14)

Although legal strategies for institutional reform have served as a vital
mechanism for raising issues of social justice that are ignored by elected
branches or public officials, there is the danger that it lapses into rigidities
and legalism and displaces the attainment of educational objectives with
regulatory and legal compliance. In an environment where social policy
aspirations are difficult to attain, it is often too easy to substitute numbers
of credentialed teachers, square feet of space per student, numbers of bath-
rooms, and numbers of textbooks and computers for education quality.

In a recent study of law and school reform, Heubert (1999) underscored
concerns regarding the capacity of legalization to improve educational
quality. Heubert noted that

the growing convergence of legal standards and educational norms—
which reflects a recognition that legal remedies for educational prob-
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lems are likeliest to succeed if they take educational considerations
properly into account—affects virtually every law-based school reform
effort, and will influence the roles that lawyers, educators, researchers,
parents and courts play in the reform process. (p. 32)

Such caveats are particularly applicable in the Williams (2000a) case as
plaintiff attorneys attempted to expand educational entitlement to em-
brace the governance and oversight of education. There is little doubt that
lawyers and courts will continue to play an important role in education
policymaking. Whether law-driven reforms will improve schools is less
certain if such remedies are pursued only through the courts.

References

Bardach, E. (1986). Education paperwork. In D. Kirp & D. Jensen (Eds.), School days, rule days
(pp. xxx–xxx) Philadelphia: Falmer.

Butt v. Honig, 4 Cal. 4th 685 (Cal. 1991).
California Department of Education. (2004). NCLB teacher requirements resource guide. Re-

trieved XXmonth day, year,XX from http://www.cde.ca.gov/nclb/sr/tq/
nclbnewfaq.asp

California Education Code, Sections 60117–60119, (a) 1.
California Government Code, Article 4, § 3543–3543.8
California State Legislature. (1991). Chapter 1213, Statutes of 1991. Sacramento, CA: California

State Printing Office.
California State Legislature (1996). Chapter 163, Statutes of 1996. Sacramento, CA: California

State Printing Office.
California State Legislature. (2002). Chapter 33, Statutes of 2002. Sacramento CA: California

State Printing Office.
Debates and Proceedings of the Constitutional Convention of the State of California, Vol. I &

II. (1880). Sacramento, CA: State Printing Office.
Eastin, D. (1998). Correspondence from the California State Superintendent of Instruction to

Governor Gray Davis.
EdSource. (1999). Collective bargaining: Explaining California’s system. In Current policy

readings: K–12 school reform in California. Palo Alto, CA: Author.
Fuller, L. (1964). The morality of law. New Haven, CT: Yale University Press.
Goss v. Lopez, 419 U.S. 565 (1975).
Grissmer, D., & Flannagan, A. (1998). Exploring rapid achievement gains in North Carolina and

Texas (Lessons from the States. National Education Goals Panel). Retrieved XXmonth day,
year,XX from http://www.negp.gov/reports/grissmer.pdf

Heise, M. (1995). State constitutions, school finance litigation, and the “third wave”: From eq-
uity to adequacy. Temple Law Review, 68, 1151.

Heubert, J. (Ed.). (1999). Law and school reform: Six strategies for promoting educational equity.
New Haven, CT: Yale University Press.

Kagan, R. (1986). Regulating schools and regulating business. In D. Kirp & D. Jensen (Eds.),
School days, rule days (pp. xxx–xxx). Philadelphia: Falmer.

152

T. Timar

Thomas Timar
Inserted Text
 124-145

Thomas Timar
Inserted Text
03/17/03

Thomas Timar
Cross-Out

Thomas Timar
Inserted Text
6

Thomas Timar
Inserted Text
June 5, 1996

Thomas Timar
Inserted Text
10/23/2002

Thomas Timar
Inserted Text
64-90



Kagan, R. (2001). Adversarial legalism: The American way of law. Cambridge, MA: Harvard Uni-
versity Press.

Kirp, D. (1986). Introduction: The fourth R. In D. Kirp & D. Jensen (Eds.), School days, rule days
(pp. 1–14). Philadelphia: Falmer.

Kirp, D., & Jensen, D. (Eds.). (1986). School days, rule days. Philadelphia: Falmer.
Lau v. Nichols, 414 U.S. 563 (1974).
Legislative Analyst. (1984). Budget analysis 1984–85: Report of the Legislative Analyst. Sacra-

mento, CA: Office of the Legislative Analyst.
Legislative Analyst. (XXyearXX). K–12 master plan: Starting the process. Retrieved XXmonth

day, year,XX from www.lao.ca.gov/1999_reports/0599_K–12_master_plan.htm
Mills v. Board of Education, 348 F. Supp. 866 (D.D.C. 1972).
Minorini, P., & Sugarman, S. (1999) Education adequacy and the courts: The promise and

problems of moving to a new paradigm. In H. Ladd, R. Chalk, & J. Hansen (Eds.), Equity
and adequacy in education finance (pp. xxx–xxx). Washington, DC: National Academy Press.

No Child Left Behind Act of 2001, Pub. L. No. 107–110, 115 Stat. 1425 (2002).
PARC v. Commonwealth, 334 F. Supp 1257 (1971).
Policy Analysis for California Education. (1995). Conditions of education in California, 1994–95.

Berkeley, CA: University of California, Graduate School of Education.
Serrano v. Priest, 557 P. 2d. 929, 949–952 (Cal. 1974). Serrano II, 18 Cal 3d 748 (1977).
Tiebout, C. M. (1956). A pure theory of local expenditures. Journal of Political Economy, 64(5),

xxx–xxx.
Timar, T. (1994). Federal education policy and practice: Building organizational capacity

through Chapter 1. Education Evaluation and Policy Analysis, 15, 51–66.
Timar, T. (2004). Reform of categorical funding in education in california: Analysis and recommenda-

tions. Berkeley: University of California Press, Policy Analysis for California Education.
Timar, T., Kirst, M., & Kirp, K. (1995). The role of state agencies in mathematics reform in education.

San Francisco: Far West Laboratory.
Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969).
Verstegen, D., & Knoeppel, R. (1998). Equal education under the law: School finance reform

and the courts. The Journal of Law and Politics, 14(3), xxx–xxx.
Williams v. State of California. (2000a). Superior Court of the State of California, County of

San Francisco.
Williams v. State of California. (2000b, November 14). Order on State Demurrer. Superior

Court of the State of California, County of San Francisco.
Williams v. State of California. (2003). Plaintiffs’ Liability Disclosure Statement, Superior

Court of the State of California, County of San Francisco, pp. 324–361.

153

Exploring the Limits of Entitlement

Thomas Timar
Inserted Text
1999

Thomas Timar
Inserted Text
09/19/02

Thomas Timar
Inserted Text
416-424

Thomas Timar
Inserted Text
559-589


